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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
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Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental] 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


[’ these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND Due 
Process or Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WitLoucusy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
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Supreme Court. 
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TORT TO AN UNBORN CHILD. 





It is believed no case can be found, in 
which recovery has been had by a child 
suing for negligence culminating in injury 
after birth. 
cases in which recovery has been claimed, 


There are, however, several 


in only one of which, however, does a court 
hold squarely that an action for such an in- 
jury does not lie. An example of the prin- 
ciple that an action might lie is found in 
Nugent y. Brooklyn Heights Co., 139 N. 
Y. Supp. 367, decided by New York Su- 
preme Court in Appellate Division. Recoy- 
ery was denied in this case, however, be- 
cause it was said there was no relation of 
passenger the carrier 
and the then unborn plaintiff. 


between defendant 

The case refers greatly to and quotes 
abundantly from Walker v. Great Northern 
Ry. Co., 28 Irish Law Reps., Q. B. & Ex. 
Div. 69. In this case it is rather to be 
thought that three of the four judges con- 
sidered that no action would lie, whatever 
the character of the negligence, but it really 
went off on the ground of there being no 
relation of passenger between the carrier 
and the plaintiff in her pre-natal state. The 
Chief Justice said he wished it to be clearly 
understood that he does not gd the length 
of saying that: “If a person, knowing that 
a woman is enceinte, willfully inflicts in- 
juries on her with a view to injuring the 
child and the child is born a cripple, or 
after its birth becomes a cripple, owing to 
the injuries so willfully inflicted, an action 
does not lie at the suit of the child so 
crippled.” 

This seems not a very large reservation, 
and one not altogether in accord with what 
we understand to be the spirit of American 
decision, Such would not qualify matters 
so greatly in favor of one guilty of wanton 
injury. We understand the American rule 
to be, that contemplation of consequences 
is not narrowed greatly in favor of a willful 





tort feasor. In other words, American de- 
cision would not stop to inquire whether he 
knew a woman was enciente or not, nor 
whether there was “a view to injuring the 
child.” We can understand very readily, 
therefore, that a judge making no broader 
exception than this would readily yield to 
the fact that a foetus was not a passenger, 
though it be admitted that a child too 
young to pay is a passenger, when accom- 
panying its parent, or other person in 
whose care it is. Austin v. Great West- 
ern Ry. Co., L. R. 2 Q. B. 442. 


But how the New York court can follow 
It has 
heen squarely held in this country, that a 
child accompanying another in whose care 
it is, is a pasenger under its care taker’s 
ticket and here the rule of consequential 
injury is not so hedged about as in British 
decision. For cases as to child being a 
passenger see Rawlings v. Wabash R. Co., 
97 Mo. App. 515, 71 S. W. 534; Ball v. 
Mobile L. & R. Co., 146 Ala. 309, 39 So. 
584, 119 Am. St. R. 32. 


the Irish court in this is not clear. 


Our observation pertinent in 
view of the following language by the New 
York court: “To the conclusion that an 
unborn child is not in existence so as to 
be entitled to the protection of his person 
and his property, I dissent. It is not help- 
ful to characterize its existence as fictitious 
as to property rights, ‘The rights are ac- 
The indisputable fact is that 


seems 


corded to it. 
one is answerable to the criminal law for 
killing an unborn child, who to that end 
is regarded as in esse, and the further fact 
is that the unborn child, so far as the 
property interests are concerned, is regard- 
ed as an entity, a human being with the 
remedies usually accorded to an owner.” 
We confess to disappointment in seeing 
a court proceeding so admirably and then 
turned away by saying that: “The (un- 
born) child in its distinct entity was not a 
and the owed it no 
duty in the matter of safe carriage.”” How 


passenger, company 
could want of “distinct entity” be any more 


assumed than in the case of a non-fare 
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child accompanying a passenger in whose 
care it is? 

In Allaire v. St. Luke’s Hospital, 184 IIL. 
359, 48 L. R. A. 225, 75 Am. St. Rep. 176, 
the suit was by the child for negligence 
toward its mother in and about the plain- 
tiff being born so as to cause it serious in- 
jury after its birth. This «ase squarely 
denies all right of recovery upon grounds 
stated by one of the judges in the Walker 
case, to the effect that a child before its 
birth is, in fact, a part of its mother and 
is only severed from her at birth, and that 
it is “a mere legal fiction” that it may be 
regarded as in esse for some purposes. 

In Massachusets the reasoning leaned to 
the Illinois view. It was held, however, 
that, whether this was the right view or 
not, an unborn child was not contemplated 
by the particular statute upon which the 
suit at bar was based. Dietrich y. North- 
ampton, 138 Mass. 14. 

It is to be noted that there was a dis- 
senting opinion in the Allaire case. It 
claims that the question has never been 
squarely decided in England, and_ it is 
argued that it is not absolutely true that 
at all stages of gestation a child is so a 
part of the mother, that its viability is en- 
tirely dependent upon her living. If there 
is, therefore, a distinct life there is.a dis- 
tinct entity and to this injury is done. 

This reasoning, we think, accords best 
with American view, that where a wrong 
has been done mere technical considerations 
shall not forbid recovery. Whether we 
speak of the child’s entity being a mere 
legal fiction or not, it is a fiction founded 
on a fact in nature and the supposed fic- 
tion, if invention in such a thing is neces- 
sary, is for the benefit of the child. A 
wrongdoer has no claim for objecting to 
of 
the law prevents the vesting of estates in 
others, through this supposed fiction. Is it 
not much less to give it recognition against 


~ 


its operation against him. ‘The reason 


a tort feasor, willful or otherwise? Has 
not the state as much interest in the protec- 
tion of one about to be born, in his pur- 
cuit of life, liberty and happiness, as in 





the case of one already born? ‘The law of 
torts, we believe, has a wider sweep in this 
country than before 1776 in England, and 
the technical refinements of the common 
law, as to which courts both English and 
American differ more than a hundred years 
thereafter, should not greatly control the 
latter in this kind of a case. We may well 
suppose that here is a subject for treat- 
ment under vastly different environment 
than obtaining prior to American indepen- 
dence. Some courts seem afraid to accord 
relief if there may result a rule difficult of 
proper limitation—a seeming reflection up- 
on their efficiency as tribunals of justice. 


NOTES OF IMPORTANT DECISIONS 


COMMON CARRIER—MAILING A LETTER 
OR TRANSACTING BUSINESS WITH A CAR- 
RIER.—The question of the status to a com- 
mon carrier of one going on its premises to 
mail a letter on one of its mail trains has net 
often been directly presented prior to a re- 
cent decision by the Supreme Court of Louis- 
iana in the case of Bell v. Houston & S. R. 
Co., 60 So. 1029. 

This case holds: “There is a similiarity of 
interest between the sender of mail and the 
common carrier who carries the mail under 
contract with the government.” This similar- 
ity of interest existing makes such sender one 
coming “under an implied invitation, as dis- 
tinguished from a mere licensee.” 

The court says: “When defendants entered 
into the contract with the government to car- 
ry the mail for the public, they impliedly in- 
vited all persons having business connected 


‘with the government under that contract to 


come and transact such business with them, as 
they were the agencies of the government in 
the transaction of this particular line of busi- 
ness. 

They were engaged in the carrying of mail 
for the government; they permitted such busi- 
ness to be operated in their cars and on their 
tracks; and all persons depositing mail had the 
right to go to the mail car in which defendant 
carried the mail, and which was stationary and 
open to receive mail at their regular depot.” 
The reasoning here was for the purpose of 
showing the higher duty owed to such an 0oc- 
cupant of the premises than to a licensee or 
trespasser, and it is supported by Hale Vv. 
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Grand Trunk R. R. Co., 60 Vt. 605, 15 Atl. 300, 
1 L. R. A. 187 and Atchison R. F. R. Co. v. 
Jandera, 24 Okla. 106, 104 Pac. 339, 24 L. R. 
A. (N. S.) 535, 20 Am. Cas. 316. 


The reasoning does not seem to us entirely 
convincing. Primarily the contract is one for 
the carriage of the mails and, incidentally and 
permissively, one of the public, for whom 
the post office at his residence is the place 
to mail a letter, seeks for his own convenience, 
a railway train. He produces, perhaps, a let- 
ter for quicker transmission than the public 
facility affords. The government could bar 
reception of letters on the mail train and it 
is scarcely probable that the compensation to 
the carrier was increased by its not doing 
this. If it was not, the carrier is made to shoul- 
der a stricter liability without any considera- 
tion accruing to it. The mistake which it 
seems to us these cases make is in assuming 
that the sender of a letter was one of the pub- 
lic in mailing it at a place special in its char- 
acter. He was then exercising a privilege— 
not a right. His right, in the strict sense, 
was to mail at the post office or in one of its 
street boxes. This mailing was like handing 
a letter to a mail carrier who happened to be 
passing. 





INSANE PERSONS—RIGHT OF INMATE 
OF ASYLUM TO CONSULT ATTORNEY.— 
We have called attention before to the sharp 
issue between law and medicine in respect to 
insane persons confined to asylums. The law 
is jealous of the liberty of the individual and 
the fact that imprisonment may be in a palace 
or in a hospital or for alleged crime or medi- 
cal treatment is immaterial. The question in 
such cases must always remain: Is the im- 
prisonment in the first instance or its continu- 
ance, lawful? 


This question of false imprisonment of in- 
sane persons is deliberately ignored by the 
medical profession. They feel that until their 
profession has declared a man sane no court 
or lawyer has a right to interfere. 


This difference of attitude has been empha- 
sized recently in New York by an order by 
the doctors in charge of the New York State 
Hospital, at Matteawan, prohibiting any inter- 
views with inmate except in the presence of 
an attendant of the hospital. 


The attorneys for Harry K. Thaw, an in- 
mate of this hospital, being denied a private 
interview appealed to the New York Supreme 
Court, which body granted an order on the 
hospital authorities to allow Mr. Thaw’s at- 





torney to consult privately with him at least 
once a week if they saw fit. The court’s opin- 
ion in In re Thaw, is interesting and important. 
The court said: 


“Ordinarily, it would be reasonable for the 
preservation of good order and the safety of 
the inmates and employees, that a rule be 
enforced allowing no inmate to talk with or 
meet a visitor from outside the institution, ex- 
cept in the immediate presence of an atten- 
dant; but to make and enforce such a rule in 
every case, without any discrimination or ex- 
ercise of discretion on the part of those in 
charge of the inmates, and thereby make im- 
possible a private interview between an in- 
mate and his counsel, is, in my opinion, un- 
reasonable and improper. Such a general rule, 
as I have already said, seems proper and nec- 
essary; but it should be relaxed in the case 
of an inmate who has need of the advice and 
service of a lawyer. For the protection of 
property, interests and personal rights, or in 
contemplation of a proceeding in court to se- 
cure his discharge, and in preparation for such 
a proceeding or a hearing thereon, it may be 
necessary for an inmate to consult with a 
lawyer or a lawyer may deem it necessary to 
confer with some inmate in whose interest he 
has been employed or one who has volun- 
teered to render professional services gratui- 
tously to an inmate (which, be it said to the 
credit of our profession, is not an uncommon 
thing), may find it necessary to consult with 
such inmate in reference to an application for 
his discharge. In any such case it would be 
unreasonable, oppressive, and un-American to 
refuse to suspend the rule in question and to 
deny reputable counsel the privilege of con- 
sulting in private with his client or an inmate 
for whom he has undertaken to act. Mr. Thaw, 
it appears from the facts before me, is alleg- 
ed to be suffering from a form of insanity call- 
ed paranoia, which, in the opinion of the 
court in which he was acquitted of a criminal 
éharge and other judges before whom he has 
since been produced on writs of habeas cor- 
pus, makes him a danger and menace to the 
public peace and safety, but even so it does 
not necessarily follow that he is not mentally 
fit to transact business. He may be capable in 
law of making a last will and testament, and 
conveying property or transacting any other 
business. Besides, as the law now is, he has 
a legal right to make repeated applications 
for his discharge by writs of habeas corpus. 
For this and other purposes he may require 
the advice and services of lawyers, which car- 
ries with it, in my opinion, a right to confer 
with them in private.” 
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WORKMEN’S COMPENSATION ACTS 
AS THUS FAR CONSIDERED IN 
AMERICAN CASES. 





Introductory: Law magazines have 
much considered questions suggested by the 
movement in favor of workmen’s compen- 
sation acts, and the arguments for and 
against constitutionality have therein 
abounded. Now we have decision enough 
to take both a backward and forward 
glance. As, however, one of the most 
strongly urged objections has been the un- 
constitutionality of this legislation as op- 
posed to the Fourteenth Amendment and 
the Federal Supreme Court has not yet 
passed upon the question, the prospect for 
its endurance has yet to be conclusively 
forecasted. This prospect, however, seems 
greatly less obscured, than when these acts 
first began to get a foothold in this coun- 
try. Indeed, it may be said, that the only 
decision, which has adjudged the legisla- 
tion unconstitutional appears to concede 
that there is every probability that the 
legislation, in perhaps its most drastic 
form, would be held valid under the state’s 
police power, so far as the Federal Con- 
stitution is concerned. 

Types of Compensation Acts Shown in 
American Cases: One form of these 
statutes includes only employes in hazardous 
or extra hazardous occupations.? Another 
applies to all employments. Another ex- 
cepts domestic service and farm labor.* An- 
other embraces employes over a certain 
number, whosoever the employer, state, 
municipality, individual, firm or private or 
public service corporation.* Some forms 
proceed on the theory of creating an in- 
surance or indemnity fund to the susten- 
tion of which assessments are levied upon 


Co., 201 N. Y. 
(N. S.) 162, 23 


(1) Ives v. South Buffalo Ry. 
371, 94 N. B. 481, 34 L. R. A. 
Am. & Eng. Ann. Cas. 156. 

(2) Ives v. South Buffalo Ry. 
State ex rel. Davis-Smith Co. v. 
Wash. 156, 117 Pac. 1101, 37 L. R. A, 
466. 

(3) Opinion of the Justices, 209 Mass. 607, 96 
N. E. 308. 

(4) Borgnis v. Falk Co., 147 
N. W. 209, 37 L. R. A. (N. S.) 489. 


Co., supra; 
Clausen, 65 
(N. 8.) 


Wis. 327, 133 





employers or both employers and employes,* 
the last of the cases cited to this note show- 
ing that the statute applies to all employes 
in and around coal mines and coal washers, 
except office employes, superintendents and 
general managers. Some of the statutes 
make it optional both with employer and 
employe to accept the benefits and burdens 
of the law and some make it compulsory, 
These forms of statute present questions 
of constitutionality from various angles and 
scarcely may it be said with certainty that 
any one of the decisions would have been 
rendered as it was rendered, on the ques- 
tion of constitutionality, had the court been 
considering the statute the court of a sister 
state had passed upon. But there are 
questions common to all the cases and a 
fairly accurate conclusion may be drawn 
as to a uniform statute acceptable, at least, 
to the higher state tribunals which have 
considered this legislation, and _ which, 
probably, would not be condemned by the 
Federal Supreme Court. 


The Pioneer New York Case: The Ives 
case supra stands almost alone in its con- 
demnation of a Workmen’s Compensation 
Act for unconstitutionality, it having one 
follower in Montana® in result, but dis- 
agreeing with it, and agreeing with all of 
the other cases, upon the due process of 
law question. The Ives case passes favor- 
ably upon every phase of the New York 
statute except as invalidity was eventually 
predicated upon the due process of law 
clause in the state constitution. The opinion 
by Justice Werner seemingly was prepared 
before attention was called, in ‘‘addenda” 
to brief, to Federal Supreme Court cases 
“not yet (then) officially reported,’ for the 


(5) State ex rel. Creamer, 85 Oh. St. 349, 97 
N. E. 602, 38 L. R. A. (N. S.) 694; State ex rel. 
Davis-Smith Co. v. Clausen, supra; Cunningham 
v. Northwestern Imp. Co., 44 Mont. 180, 119 
Pac. 554. 

(6) Cunningham y. Northwestern Imp. Co. 
supra. 

(7) Noble State Bank v. Haskell, 219 U. S&. 
104, 55 L. ed. 112, 32 L. R. A. (N. S&S.) 1062; 
Assaria State Bank v. Dolley, 219 U. S. 21, 55 L. 
ed. 123; Engel v. O'Malley, 219 U. S. 128, 55 Le 
ed. 128. 





XUM 


20 


es,5 
w- 
yes 
ers, 
and 
ites 
ind 
ens 


ons 
ind 
hat 
en 


onpra 





e280 ana 


Vor. 76 


‘CENTRAL LAW JOURNAL. 


355 








burden of his reasoning was to show in- 
validity under the Fourteenth Amendment 
in discussion of Federal decision, rather 
than under the due process of law clause 
of the state constitution, very few New 
York cases being cited on this question and 
these side by side with Federal decision. 
other state cases being also thus employed. 
The learned judge seemed well prepared 
to admit, that due process of law clauses in 
both constitutions meant the same thing, as 
also such clauses in other state constitu- 
tions. When, however, the late federal 
cases confront him, he first distinguishes 
one of them and announces that the court 
cannot recognize the other two “as con- 
trolling of our construction of our own con- 
stitution.” This may be very true, but the 
learned judge had relied upon federal deci- 
sion quite strongly, until this seeming rift 
appeared. It must be conceded that the 
opinion by Judge Werner states the argu- 
ment about unconstitutionality upon the 
single ground of the police power having 
its limitations, so as not to disturb the right 
of contract between employer and employee 
in the conduct of a lawful business, and 
that it is a taking of property without. due 
process of law where one guilty of no fault 
is mulcted for injury suffered by another, 
as strongly and clearly as could be hoped. 
The learned judge generally explains very 
reasonably why many cases relied to show 
that there may be recovery without fault 
should not be deemed to support such a 
law as the New York statute. 


It should be said here that this opinion 
admits all that may be claimed as to classi- 
fication, abolishment of defenses based on 
assumption of risk and the fellow servant 
rule and the right by statute to create du- 
ties and liabilities which never existed be- 
fore, but it finds nothing in the law which 
is to improve conditions in the carrying 
on of dangerous industries and, there- 
fore, nothing affecting the public health or 
safety of citizens of the state, which au- 
thorizes the police power to intervene and 
impose a penalty on one not at fault in the 


| 





conduct of his lawful business. Here the 
line of demarcation grows dim, ‘and it 
would seem, that those, who disagree with 
the New York view, mainly must rely on 
the inefficiencies of American judicial ad- 
ministration adequately to enforce legal 
rights and remedies and its delays and ex- 
pense, while the victims of industrial acci- 
dents or their surviving relatives may be 
charges upon the public. This is but argu- 
mentum ab inconvenienti and makes the 
state plead its own default in defense of 
the right to call into exercise its police 
power. Protracted litigation and lawyers’ 
fees—large because contingent—and uncer- 
tainty forcing unjust compromises upon 
the needy are the potent sources of popular 
favor for workmen’s compensation acts. Is 
it legitimate to refer to them for justifica- 
tion of such legislation? To answer af- 
firmatively is to assert that these are neces- 
sary evils of the society in which industrial 
employment moves and lives and has its 
being. If they may be so considered, the 
logic of law needs not any classification at 
all, but every employment may have the 
police power extend to it, and perhaps 
every contract may be affected by its sway. 
However, all that the New York court had 
to decide was, whether a business inherent- 
ly dangerous was subject to a sort of pen- 
alty under the police power for the protec- 
tion of the public against its unavoidable 
ravages and it thought that, if it was a 
lawful business, it was not to the extent of 
compensating those who suffered injury in 
its conduct nor their relatives where they 
were killed. 


The Massachusetts Statute —The Massa- 
chusetts statute was contrasted by the Jus- 
tices of the Supreme Judicial Court with 
the New York statute, as follows: ‘“There 


‘is nothing in the (Massachusetts) act 


which compels an employer to become a - 
subscriber to the association (Massachu- 
setts Employees’ Insurance Association) or 
which compels an employee to waive his 
right of action at common law and accept 
the compensation provided for in the act. 
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In this respect the act differs wholly so far | have been upheld. The opinion, however, 
as the employer is concerned from the New | is not very clear on this point, for had the 


York statute. By subscribing to the asso- 
ciation an employer voluntarily agrees to 
be bound by the provisions of the act. The 
same is true of an employee who does not 
choose to stand upon his common-law 
rights. An employer who does not sub- 
scribe to the association will no longer 
have the right in an action by his employee 
against him at common law to set up the 
defence of contributory negligence or as- 
sumption of the risk or to show that the in- 
jury was caused by the negligence of a 
fellow-servant. In the case of an employee 
who does not accept the compensation pro- 
vided for by the act and whose employer 
has become a subscriber to the association, 
an action no longer can be maintained for 
death under the employer’s liability act. 
But these considerations do not constitute 
legal compulsion or a deprivation of funda- 
mental rights. * * Taking into account 
the non-compulsory character of the pro- 
posed act we see nothing in any of its pro- 
visions which is not in conformity with the 
Fourteenth Amendment of the Federal 
‘Constitution.”® It is a little difficult to say 
whether or not the Massachusetts court 
may be said to be in disagreement with the 
New York court, because it looks as if the 
act was saved by its “non-compulsory char- 
acter.” The insurance feature seemed not 
to be deemed of any particular importance, 
as the scheme for compensation was one 
for acceptance or rejection, and acceptance 
could take that along as part of the scheme, 
or it could have agreed to pay its own em- 
ployees out of its own funds, had the act 
been so framed. 


99 


The Wisconsin Statute—In Borgnis v. 
Falk Co., supra, it is shown that there is 
provision for election both by employer 
and employee to come under the terms of 
the act, or remain on the outside. The 
court argued, that the statute could not be 
deemed really coercive and the inference is 
that had it been so deemed it would not 


(8) Opinion of Justices, supra. 





court deemed it entirely voluntary it ap- 
pears to me it would have passed over, as 
the Massachusetts justices did, lengthy dis- 
quisition about vesting judicial power in a 
body which is not a court. This becomes 
somewhat more apparent when the court 
comes to consider the force of the objec- 
tion that by the statute it is allowed to the 
employer to decide how minors are to be 
treated, that is to say, as electing or not to 
come under the statute. The objection is 
deemed “fanciful” and: “There is no claim 
that the legislature may not endow minors 
with the right to make contracts otherwise 
lawful, and, if this be so, it seems to us to 
be the end of the discussion.” In other 
words, the minor may be deemed to have 
elected by acquiescence and to be sui juris 
Contract, voluntarily entered 
into, sustains the statute fully, if this pro- 
vision as to minors is good. Indeed, it 
would seem that all question as to the 
reach of police power is eliminated and, 
too, as to the right of jury trial, where its 
being eliminated is by voluntary accept- 
ance of the statute, which provides for a 
board to work out its details. This seems 
to me a quasi-board of arbitration which 
statute specifically authorizes employers 
and employees to accept. This case mav 
not, therefore, seem to be inconsistent with 
the holding by New York Court of Ap- 
peals. 


The Washington Statute—The statute 
of the State of Washington is as compul- 
sory as was the New York statute and it 
was appropriate to discuss the question of 
its constitutionality from every standpoint 
that appears in the New York decision and 
to consider its constitutionality from the 
standpoint of taxation as well. The theory 
of this statute is to raise an industrial in- 
surance fund by levies on certain enum- 
erated employments, called extrahazard- 
ous, according to the number of employees 
in their respective services. As said by the 
court: “It (the statute) is founded on the 
basic principle that certain defined indus- 


as to this. 
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tries, called in the act extrahazardous, 
should be made to bear the financial losses 
sustained by the workmen engaged there- 
in through personal injuries, and its pur- 
pose is to furnish a remedy that will reach 
every injury sustained by a workman en- 
gaged in any such industries, and make a 
sure and certain award therefor, bearing a 
just proportion to the loss sustained, re- 
gardless of the manner in which the in- 
jury was received. The case of Noble 
State Bank v. Haskell,® the decision in 
which was rendered some ten months pre- 
viously, seems particularly appropriate to 
show this kind of statute is constitutional 
—more appropriate, indeed, than to the 
New York statute, though there is the un- 
derlying idea in both. But it does not en- 
tirely foreclose the question. Justice Holmes 
spelled out a purpose within police power, 
because of the relation borne by the bank- 
ing business to the public, which might 
not be discerned in regard to extrahazard- 
ous employments. He said: “The power 
to compel, beforehand, co-operation, and, 
thus, it is believed, to make a failure un- 
likely and a general panic almost impos- 
sible must be recognized, if government is 
to do its proper work, unless we can: say 
that the means have no reasonable relation 
to the end.” He then says device for this 
is familiar. Certainly the device here is 
not familiar, and the fact, that employees 
injured, or the dependents of those killed, 
may either have no right to recover com- 
pensation at all or only after tedious law- 
suits would have no appreciable effect on 
the public welfare. This is not a scheme 
to keep industrial establishments solvent 
and thereby promote industrial progress. 
At most it may be said it is a scheme to 
prevent the halt and the lame and depend- 
ents of breadwinners from being cared for 
at public expense. May police power so 
condition the carrying on of extrahazard- 
ous employments? The implications of the 
Bank Guaranty case seem more against 
than in favor of such a conclusion, an: 


(9) 219 U. S. 104, 55 L. ed. 112, 32 L. R. A. 
(N. S.) 1062. 








this case was considered a great advance 
in justifying the exercise of police power. 

It does, however, clearly make it appear 
that in such things the police power at- 
taches penalties just as do regulations un- 
der the interstate commerce clause. 


The case further considers the question 
of taxation at great length, but to our 
mind, if police power levies these contribu- 
tions, properly they are in no rightful sense 
taxation any more than the exactions un- 
der the Bank Guaranty law were taxes. 
The opinion says as to the Ives case, that: 
“The act the court there had in review is 
dissimilar in many respects to the act be- 
fore us, and is perhaps less easily defended 
on economic grounds. The principle em- 
bodied in the statutes is, however, the 
same, and it must be conceded that the 
case is direct authority against the position 
we have here taken. We will only say that 
notwithstanding the decision comes from 
the highest court of the first state of the 
Union, and is supported by a most persua- 
sive argument, we have not been able to 
yield our consent to th: view there taken.” 


The Montana Statute—The Montana 
statute, applying solely to employees in 
and around coal mines and coal washers, is 
compulsory and provides for industrial in- 
surance out of taxes levied upon these pur- 
suits, and the wages of employees therein. 
This case was decided several months after 
State Bank v. Haskell, supra, was decided 
and cites that case and largely relies on it. 
The court concedes that a public purpose 
must be found in the statute for the exer- 
cise of the police power, or otherwis> there 
is invalidity under the due process of law 
clause of the Fourteenth Amendment. It 
says: “Let us turn from its humanitarian 
purposes and suppose for the moment that 
the sole object of the Act is to prevent per- 
sons injured in coal mines and their de- 
pendents from becoming public charges. 
Viewed in this light, the private benefits to 
be derived from the law may be disregard- 
ed, and its primary object held to be one 
of public concern only. Moreover, it can- 
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not be doubted, we think, that the general 
welfare of the state and its standing among 
its sister states, as well as among persons 
generally, necesarily including those who 
have money to invest, and those who seek 
new homes and locations, depends in great 
measure upon its industries and the class 
and welfare of its wageworkers. Any 
measure which tends to minimize indig- 
ency, of necessity raises the general stand- 
ard of the people; any statute which has a 
tendency to reduce the present enormous 
expense of operating our courts would seem 
to be, presumptively, a proper exercise of 
the police power.” All except the final 
clause of this excerpt seems paternalistic 
and to be objectionable as carrying a po- 
tency in meaning, in our national constitu- 
tional inhibition, to one locality which 
would be negligible in another. It may be, 
that everywhere it is of common knowledge 
that the operation of inherently dangerous 
industries necessarily calls for more than 
a due proportion of expense in defending 
their supposed rights in court, but our con- 
stitutions generally proceed upon the theory 
that every man’s rights are to be adequately 
protected, whether it happen that one man 
by the nature of his lawful calling may 
more frequently ask for that protection 
than another. Justice is not to be sold, 
bought or delayed. 


Indeed, it seems very difficult to state 
any clearly public purpose upon which the 
police power may base its right of exer- 
cise, so as to make the non-fault of the 
proprietor of a mill or factory or coal mine 
subject him to liability for another’s mis- 
fortune, who as an employee in such law- 
ful business is its victim. 


The Ohio Statute-—The statute of Ohio 
was decided to be not compulsory or co- 
ercive and upon the contention that it was 
“apparently permissive” but “really coer- 
cive,” the court said: “This is an important 
question in the case.”"° This question is 
treated very much as in the Massachusetts 


(10) State ex rel. etc., v. Creamer, 85 Oh. St. 
349, 97 N. E. 602, 38 L. R. A. (N. S.) 694. 





case, supra. The point as to the statute 
being coercive is shown in what the court 
says in pronouncing it untenable. Thus: 
“It cannot be said that the withdrawal of 
the defenses of assumption of risk, fellow 
servant and contributory negligence, as 
against an employer who does not go into 
the plan, is coercive, for such withdrawal 
is in harmony with the legislative policy of 
the state for a number of years past. * * * 
As to the employee, if the parties do not 
elect to operate under the act, he has his 
remedy for the neglect, wrongful act or 
default of his employer and agents as be- 
fore the law was passed and is not subject 
to the defenses named.” Then the court 
goes on to argue that, if there is a general 
acceptance of the act by employers, the em- 
ployees are merely accommodating them- 
selves to surrounding conditions. However 
it may be thought about the argument by 
the court on this feature, it is at least seen, 
that it appeared to think that the statute 
must be permissive in its character to be 
sustained. The other questions are dis- 
cussed very largely as in the Ives and the 
other cases. 


Summary.—lIt appears that the only case 
declaring squarely for unconstitutionality 
was the New York case and this was in re- 
spect of a compulsory statute. There are 
two decisions in direct disagreement with 
the New York court, those by the courts 
of the states of Washington and Montana. 
The New York court seems to think, since 
the handing down of Noble State Bank v. 
Haskell, supra, that it is probable even a 
compulsory compensation act might be held 
as not in conflict with the Fourteenth 
Amendment and the Washington and Mon- 
tana cases much rely on the Bank Guaranty 
case. But the New York court and the 
courts of the other two states quote the 
sweeping language of Justice Holmes about 
“preponderant public opinion” being jus- 
tification for exertion of police power and 
neither of the cases undertakes to show any 
particular analogy between the legislation 
upheld in the Bank Guaranty case and a 
Workmen’s Compensation Act. To my 
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mind, there is little of similarity between 
the two. The relation of a banking in- 
stitution to the public has little or no re- 
semblance to a factory or a coal mine, and 
it was the relation of banks to the public 
and not to its employees which alone was 
considered. 

It may be thought, therefore, that there 
is no very great assurance that.a cmpulsory 
workmen’s compensation act would be up- 
held under the due process of law clause 
of the Federal Constitution and, if. such 
legislation of a permissive character may 
embody all or practically all of the features 
that a compulsory act should contain and 
thus escape all assaults upon its constitu- 
tionality, it would be a sort of bigotry to in- 
sist upon the compulsory idea. It is un- 
doubtedly true that five of the six courts, 
which have spoken, would sustain an op- 
tional law, and it is not certain that more 
than two of them would have sustained a 
compulsory law. Indeed, two of them sus- 
taining an optional law have strongly inti- 
mated they would not. 


Why should the optional law not be satis- 
factory, if the scheme is worthy of all the 
praise the advocates of a Workmen’s Com- 
pensation law lavish upon it? And, if it 
does not work out practically, it were bet- 
ter the statute should be a dead letter. 

After all, the legislation is but of an ad- 
ministrative character and should involve 
in no way the inherent rights of employer 
and employee. These may be taken care 
of by other legislation. In the long run, 
employers have no policy that is detrimen- 
tal to employees. Our trouble has not been 
along this line, but in mistaken combina- 
tions upon one side or the other breeding 
hostilities which should never have been 
born. But, if a workmen’s compensation 
law is better for employers, they will elect 
to go under it, and this very election can be 
forced, if it is to the real advantage of em- 
ployees. Labor organizations, wisely gov- 


erned, could advise their members to serve 
in industries accepting compensation laws 
and this would be decisive of what employ- 
ers would do. 


If labor should see no great 








benefit or a detriment in the working of 
such legislation, it should not be forced up- 
on employees. This legislation being ad- 
mittedly greatly tentative, the optional plan 
ought to be preferred—especially as courts 
which have spoken on the question are ac- 
tually divided upon the constitutionality of 
a compulsory law and, as far as heard 
from, unanimous in regard to the optional 
plan. N. C. Couurer. 
St. Louis, Mo. 








IS THE RESPECT FOR PRECEDENT 
DECREASING? 





In 75 Central Law Journal, page 238, we 
called attention to the tendency of the bar 
to abandon the worship of judicial pre- 
cedent and to follow strange gods. 

Our fears were to some extent discounted 
by a very able discussion of the sanctity 
and importance of judicial precedent from 
the pen of our very good friend, Judge 
Joseph C. Higgins, of the Tennessee Court 
of Appeals, which appeared in 75 Central 
Law Journal, page 3229. 

In continuing our diagnosis of present- 
day tendencies in the direction of forsaking 
ancient landmarks, permit us to call atten- 
tion to the opinion of the Criminal Court 
of Appeals of Oklahoma, in Turner v. 
State, 126 Pac. Rep. 452, where that court 
says: 

“While this court respects the wisdom of 
the past, and can see much in it to admire 
and to follow, yet we also believe that the 
world should be ruled by the living, and 
not by the dead; that the law should keep 
even step with the march of civilization 
and the necessities of society in the rela- 
tion of its members to each other. * * * 
This court does not propose to grope its 
way through the accumulated dust, cob- 
webs, shadows, and darkness of the evening 
of the common law rules of procedure, but 
it will be guided * * * by the increasing 
light and inspiration of the rising sun of 
reason, justice, common sense, and pro- 
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gress.” Turner v. State, 126 Pacific Re- 
porter, 452. 

Apropos of this subject, the following 
by Hon. Charles Whiting, of the Su- 
preme Court of South Dakota, appearing 
in the Northwestern Reporter, is in point: 
“That man is blind indeed who calls out 
for the laws of our fathers, who even holds 
the fundamental laws of our land sacred, 
and not to be changed to meet changed 
conditions ; such a one would cut his grain 
with the hand sickle, thresh it with a flail, 
grind it in the hollow of a rock, and still 
expect to fill the hungry mouths of increas- 
ing multitudes.” 

Such expressions are unusually radical 
even for the present day, and coming from 
appellate of prominent western 
states, they serve to point out the sharp de- 
partures from ancient methods of finding 
and construing the law, that are now taking 


place under our eyes. 


courts 


ALEXANDER H. 
St. Louis. Mo. 


FORCIBLE ENTRY AND DETAINER—QUES- 
TION OF TITLE. 


NORTHERN MICHIGAN BUILDING & LOAN 
ASS’N. v. FORS. 


Supreme Court of Michigan, July 22, 1912. 


1387 N. W. 154. 

Where defendant in 
recover 
right to 


summary proceedings to 
claimed the 
of his owner- 
the close 
and the 
motion. 


real 
possession 
ship, and fact appeared before 
of the testimony, title was involved 
proceedings must be dismissed on his 


possession of 
the 
such 


estate, 
because 





BIRD, J.: Summary proceedings were com- 
menced by plaintiff under C. L. 1897, § 11,164 
et seq., to recover possession of certain 
premises in the city of Hancock. The jury 
returned a verdict for the defendant, and 
plaintiff has assigned error. 

In April, 1900, defendant purchased the lot 
in question and, by a mistake or misunder- 
standing, the deed was made to his son John 
S. Fors, Jr. The defendant is of foreign birth 
and understands and speaks our language im- 
perfectly. While the deed was read over to 
him and his wife, he claims he did not under- 
stand that it was made to his son. The defen- 





dant paid the consideration and went into pos. 
session of the premises at once, and has ever 
since occupied them. In 1905 the son was 
by defendant permitted to build a house on 
the west part of the premises. To enable him 
to do so, he borrowed $1,600 from plaintiff 
and secured it by a mortgage on the whole 
premises. This loan was known to the defen- 
dant. The son and father later fell into dis. 
agreement over the premises and took their 
differences to court, where they are now pend- 
ing. See 159 Mich. 156, 123 N. W. The 
son defaulted in his payments, and plaintiff 
foreclosed the mortgage. After getting pos- 
session of the west part, it instituted this 
proceeding to get possession of the east part 
occupied by defendant. 


ome 
oid. 


The defendant resisted the action on the 
ground that he was the owner of the prem- 
ises. His claim of title and how he obtained 
it was fully gone into on the trial. At the 
close of the proofs, defendant’s counsel moy- 
ed the trial court to dismiss the proceedings 
because the question of title involved. 
This motion was denied, and the trial court 
submitted to the jury the question of defen- 
dant’s right to remain in possession on 
grounds other than that of ownership. The 
plaintiff now insists the case shouldbe re- 
versed because of errors occurring on the 
trial. It would be without profit to plaintiff 
for us to consider its assignments because, 
in the event that we found error was com- 
mitted in the trial court, we would still be 
obliged to hold that defendant’s motion should 
have been granted. This court has repeatedly 
held that the question of title could not be 
litigated in an action based upon these sec- 
tions of the statute. It must have been appar- 
ent long before the close of the testimony 
that defendant claimed the right to possession 
of the premises because of his ownership of 
them. When it so appeared and that title was 
necessarily involved, the proceedings should 
have been dismissed upon defendant’s motion. 
Bennett v. Robinson, 27 Mich. 31; Foss v. Van 
Driele, 47 Mich. 201, 10 N. W. 199; Riggs Vv. 
Sterling, 51 Mich. 157, 16 N. W. 320; Mulder 
v. Corlett, 54 Mich. 80, 19 N. W. 756; Butler 
v. Bertrand, 97 Mich. 59, 56 N. W. 342; Jen 
Winans, 109 Mich. 524, 67 N. W. 


was 


kinson Vv. 
549. 

The judgment of the trial court is reversed, 
and the proceedings dismissed. Defendant 
will recover costs of both courts. 


Note—Right of Defendant in Forcible Entry 
. 4] 


and Detainer Case to Raise Question of Tttle— 
In the instant case the opinion states, in eitect, 
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that defendant knew that title to the Jocus stood 
in the name of his son and by his knowledge and 
acquiescence it was mortgaged to plaintiff, who 
afterwards obtained title by foreclosure. The 
court, without alluding to any principle of estop- 
pel, holds that so far as the plaintiff is con- 
cerned the question of title gone into at the 
trial operated to displace the statutory remedy. 
[It does not appear whether the plaintiff ac- 
quiesced, at the trial, to defendant’s offer of evi- 
dence to prove his ownership or not, but, if he 
did, then the bearing of Michigan ruling that 
title cannot be litigated in such an action is that 
it is no more open for defendant to present the 
question than it is for plaintiff to do so, unless 
back of his claim of title is a question of fact 
which, being true, would support title. 


This position is well illustrated in Smith v. 
Soper, 12 Colo. App. 264, 55 Pac. 195, where 
plaintiff, appellee, acquired title by foreclosure 
under a trust deed given by appellant, who re- 
fused to surrender. He attempted to controvert 
plaintiff's title. The court said: “The suit was 
one of forcible entry and detainer to recover 
possession on an apparent title derived through 
a trustee’s sale and a deed thereunder. This 
made out a prima facie case supporting the right 
of possession. If the defendant desired to dis- 
pute and attack the authority of the trustee she 
must take some other steps than that of a sim- 
ple answer in an action of forcible entry and 





detainer. The juris diction to determine those 
questions must be made in some other forum 
than that of a ivstice Pe the peace and by some 
other ple adit 1g than one presented in such a suit.” 


We imagine that the remark about .a justice of 
the peace court is unimportant, because the same 
rule oy remedy against summary proceedings 
would exist in every court and the same limita- 
tions in right of defense. 

This again appears in Brumbaugh vy. Sterrin- 
ger, 48 W. Va. 121, 35 S. E. 854. To the sum- 
mons in J. P. court, defendant filed an affidavit 
that the title to the property would come in 
question, defendant being the owner of an un- 
divided interest, to which plaintiff filed a coun- 
ter-aflidavit, setting up the opposite as facts. 
Defendant thereupon amended his affidavit set- 
ting forth that he and another purchased the 
property in controversy upon an agreement to 
be half-owners in common, and the deed was 
taken in the name of the other, but defendant 
was to pay off a building and loan debt and this 
and other indebtedness by the record grantee 
should entitle defendant, who was paying said b. 
and |. debt, to an equitable one-half interest in 
the property, this being known to the plaintiff be- 
fore his pretended purchase of the property. To 
this amended affidavit plaintiff filed no reply and 
motion by defendant for dismissal being denied, 
the justice tried the case before a jury, which re- 
turned a conditional verdict that if the law was 
for the plaintiff, their finding was for him, but if 
the law was for defendant, their finding was for 
him. The justice rendered judgment for plain- 
tiff. On certiorari the Circuit Court held that 
the Justice should have dismissed the action be- 
cause title to real property was involved. The 
Supreme Court reversed the Circuit Court, say- 
ing: “Admit the answer of defendant to be 
true; does it appear that the title to real prop- 
erty is in question or would come in question, 
on the trial of said cause? It shows he has a 











claim, but it is purely equitable, and can only be 
enforced in a court of equity and the evidence 
in the case does not disclose any other right or 
title in the defendant. He has no writing or 
colorable legal title, but is in possession nierely 
on his equitable right as one of the purchasers, 
may be lawfully in possession, but can only main- 
tain his right to hold in a court of equity.” 


As showing that the rule of a question of 
title not being involved is a limitation on the 
right to raise the issue of title, the Brumbaugh 
case quotes from Hogg on Pleading and Forms; 
in regard to forcible entry and detainer, as fol, 
lows: “This action is brought to determine the 
right of possession and the mattep“of,title can- 
not be determined therein and ¢s Only. considered 
as it might bear upon the mere/right of posses- 
sion. It can, therefore, rarely, if ever, be brought 
directly in issue in this action, but» merely col- 
laterally; and hence a verdict @nd judgment in 
an action of unlawful entry and detainer does 
not conclude the plaintiff or the d@fendant as to 
his title, but either may subsequently test»this an 
an action of ejectment.” 


The bearing of the rule upon piaintiff is shown 
in Jones v. Seawell, 13 Okla. 711, 76 Pac. 154. 
In this the facts show that plaintiff and defend- 
ant were applicants for school land for a lease. 
Plaintiff's bid was the higher but defendant’s 
application was accepted and he was awarded the 
land and he entered on it and made improve- 
ments. Without any notification, this acceptance 
was annulled and a lease executed to plaintiff. 
ng re had been no lease executed to defendant 
but his money had been retained and there was a 
preliminary contract which it was said gave de- 
fendant color of title. It was said this presented 
an issue of conflicting claims of title. It was 
claimed that defendant was prohibited from set- 
ting up that there was a question of title, but 
the court thought that the fact of there being or 
not a question of title operated against both sides 
equally—neither could bring in claim of title ex- 
cept as incidentally it related to the right of 
possession. 

In Merki v. Merki, 212 Ill. 121, 72 N. E. 9, 
there is some similarity in the facts to those in 
the instant case, thowgh it seems a weaker case 
than the instant case. Thus in the Merki case 
there was a verbal agreement whereby plaintiff’s 
father should occupy the premises in dispute as 
long as he lived, as shown by plaintiff’s proof. 
The defendant sought to show that said father, 
who was defendant’s husband, paid the purchase 
price of the premises and had erected the dwell- 
ing-house thereon and that there was at one 
time among his papers a deed thereto from plain- 
tiff te said father, which had been lost or de- 
stroyed and in the property defendant was en- 
titled to a homestead. This testimony the court 
excluded. The court said: “It was not com- 
petent to enter into an investigation of the con- 
tention that defendant in error had executed a 
deed to the premises to his father and that the 
same had been lost or destroyed. Such evidence 
might have been availed of in a proceeding in 
Chancery had one been instituted for the pur- 
pose of establishing the execution of the deed, 
but not in a statutory proceeding in forcible 
detainer. Nor could the plaintiff in error, in such 
a proceeding as this, be permitted to show that 
the name, John Merki, Jr., as grantee in the 
deed for the premises should have been John 

















362 CENTRAL LAW JOURNAL. No. 20 
Merki, Sr. The correction of such an error is OREGON—Portland, November, 1913. 


within the jurisdiction of Courts of Chancery 
only.” 

Whatever may be thought about distinctions 
between law and equity being abolished, at least 
it will not be claimed, that such abolition would 
change in any respect the rules of evidence in a 
summary proceeding to obtain possesion of land. 
It seems to us that the Michigan court allowed 
incompetent evidence in the instant case, and 
then gave it force in the way of raising a ques- 
tion of title, thereby operating as a dismissal. We 
think the opinion shows that the defendant stood 
in the mortgagor’s shoes as to plaintiff and cer- 
tainly he could not have raised any question of 
title against plaintiff. 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS — WHEN 
AND WHERE TO BE HELD. 





AMERICAN BAR ASSOCIATION—Montreal, 
Canada, September 1, 2, and 3, 1913. 

ALABAMA—Mobile, July 11 and 12, 1913. 

ARKANSAS—Hot Springs, May 28 and 29, 
1913. 

ARIZONA—Phoenix, some time in Novem- 
ber. 

CALIFORNIA—San Diego, November, 1913. 

COLORADO—Colorado Springs—probably in 
July, 1913. 

GEORGIA—Atlantic Beach, Fla., May 30 and 
31, 1913. 

INDIANA—Indianapolis, 
July. 

IOWA—Sioux City, June 26 and 27, 1913. 

KENTUCKY—Olympian Springs, July 9 and 
10, 1913. 

MARYLAND—Cape May, July 1, 2 and 3, 
1913. 

MINNESOTA—St. Paul, some time during 
August, 1913. 

MISSOURI—Kansas City, 3d and 4th week 
in September, 1913. 

MICHIGAN—Lansing; date not fixed. 

MONTANA—Eastern Bar Association, Hun- 
ter’s Hot Springs, early part of August. 

NEVADA—Reno; date not fixed. 

NEW HAMPSHIRE—Concord, June 12, 1913. 

NEW JERSEY—Atlantic City, some time 
during June, 1913. 

NORTH CAROLINA—Asheville, 
and 5, 1913. 

NORTH DAKOTA—Mandane; 
during September, 1913. 
OHIO—Probably at 

July, 1913. 


second week in 


July 3, 4 
some time 
Cedar 


Point, during 





PENNSYLVANIA—Cape May, 
24, 25 and 26, 1913. 

TENNESSEE—Probably in Memphis, during 
June, 1913. 

VERMONT—Montpelier, October 7, 1913. 

VIRGINIA—Hot Springs, July 29, 30 and 31, 
1913. 


N. J, June 


WASHINGTON—July 24, 25 and 26; place 
not selected. 
WEST VIRGINIA—Wheeling; July 16 and 


17, 1913. 
WISCONSIN—Milwaukee, some time during 
June, 1913. 





REFORMING JUDICIAL PROCEDURE IN 
PENNSYLVANIA. 


The Philadelphia legislature has been wrest- 
ling with the question of reforming procedure 
by statute, but the bar of that state, in com- 
mon with the bar of every other state, are 
crying “hands off.” The bar want reform in 
procedure but they want it by rule of court 
and not by an inflexible rule of statute. We 
quote the wise comment of the Legal Intelli- 
gencer, of April 4, 1918, on the proposed Penn- 
sylvania law, as follows: 

“The underlying purpose of the bill appears 
to be to simplify procedure by reducing ac- 
tions of assumpsit and trespass, proceedings 
in divorce and proceedings in equity to one 
form of action, begun by summons, followed 
by the filing of a petition by the plaintiff and 
an answer by the defendant, and, in cases 
where a set-off or counter-claim is contained 
in the answer, by a reply thereto by the plain- 
tiff. A number of the sections of the bill, par- 
ticularly sections 6, 7, 8, 18, 22, 23 and 24, ap- 
pear to have been suggested by rules recently 
adopted in Philadelphia County, although by 
no means identical with the Philadelphia rules. 
Without attempting to do more than outline 
the act in a general way so as to direct atten- 
tion to it, we would suggest that the details 
of practice are generally far better regulated 
by rules of court than by an act of assembly; 
such has been the English experience and our 
own experience in the promulgation of the 
Supreme Court Equity Rules. The provisions 
of an act of assembly are mandatory and can- 
not be changed except by amendment at a 
regular session of the legislature; rules of 
court, on the other hand, may be promulgated 
and tried experimentally, and if the experi- 
ment proves a failure, they may be readily 
rescinded or modified. What we really need, 
therefore, is a statute giving the courts in- 
creased power to regulate practice and pro- 
mulgate rules controlling the subject.” 
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BOOKS RECEIVED. 


Bank deposits, trust, alternate and joint de- 
posits. A full statement of general principles 
of law governing those forms of deposits. Price, 
$3.00. New York City. Banking Law Journal. 
Review will follow. 


Workmen’s Compensation and Industrial In- 
surance under the modern conditions, by James 
Harrington Boyd, A. M. Sc. D. (Princeton), 
Chairman of the Ohio Employers’ Liability Com- 
mission and Member of the Toledo Bar. In two 
yolumes. Price, $9.00 net. Indianapolis, Ind.: 
Bobbs-Merrill Company. Review will follow. 








BOOKS REVIEWED. 





KING'S CONFLICTING CASES—TEXAS CIVIL 
DECISIONS, VOLS. I, II, III. 

This series began in 1890, the second ap- 
pearing in 1901 and the third in 1911. It is 
stated by the authors of the third edition, 
Judge W..W. King and Hon. Frank H. Wash, 
of the San Antonio Bar, that Texas decision 
shows that there are over 1,000 Téxas cases in 
conflict, but this is explained, in a measure, by 
the fact that besides the Supreme Court, there 
were formerly six, now eight, different courts of 
Civil Appeals of Co-ordinate Jurisdiction and 
each practically a court of last resort acting 
independently of each other.” 


It is further said that: “When these courts 
were created, the constitutional provision giv- 
ing the Supreme Court jurisdiction in cases of 
conflict, was thought to be an adequate remedy 
for settling all conflicts between courts of Civil 
Appeals. However, that provision has been so 
construed that the Supreme Court rarely ac- 
quires jurisdiction in such cases, hence the 
conflicts remain unsettled.” This appears to 
present a most extraordinary situation. At the 
same time some hint of the immense labor ex- 
pended is given, and one would suppose it to 
be peculiarly unfortunate that the Supreme 
Court took the view above stated. 


However, the volumes indicate there has been 
expended a vast amount of labor of very prac- 
tical benefit to practitioners before these great- 
ly conflicting courts. 

The volumes are in binding of law buckram 
and come from the publishing house of Vernon 
Law Book Co., Kansas City, Mo., 1911. 


PATTISON’S MISSOURI CODE 


SECOND EDITION. 

The first edition of this work by Mr. Everett 
W. Pattison of St. Louis Bar, appeared in 1901 
and the second edition by Mr. T. B. Wallace, 
of Kansas City Bar, has been made necessary 
by the great abundance of Missouri cases in- 
volving questions of pleading intervening the 
appearance of the two editions. The citations 
are only of Missouri cases, as the purpose was 
merely to show “Code Pleading as Interpreted 
by the Courts of Missouri.” 

These interpretations are all collected from 
avery great abundance of cases as may be in- 


PLEADING— 





ferred from the statement by Mr. Wallace that 
“since the original work was published more 
than 2,000 cases have been decided by the Ap- 
pellate Courts of this state involving questions 
of pleading.” The original text has been pre- 
served except as changes in ruling has re- 
quired, and additions have been made as the 
later cases contained new rulings. 

The work is logical in its arrangement, and, 
therefore, readily salable. The points decided 
are clearly set forth and upon the whole the 
book would seem to be a virtual necessity to 
Missouri practitioners, 

The volume is attractive in appearance, 
bound in law buckram and published by Ver- 
non Law Book Company, Kansas City, Mo. 
1912. 








AN IMPORTANT CORRECTION. 





A serious error has been detected in the pub- 
lication of the article by Chas. E. De Land on 
Federal and State Co-Operation on Rates—in 
our issue of May 2nd, 1913. On page 323, the 
printer let five lines drop out, which has ob- 
scured the sense of an important paragraph of 
the article, 

The fifth line from the bottom of the second 
column is as follows: 

“at the respective future ratification ses-” 

This line should be followed by the five lines 
omitted as aforesaid, to-wit: 

“sions, refuse to ratify them, or would for- 
mally repudiate them, and in that connection 
could and presumably would render such deci- 
sion in the case as seemed proper, upon the 
issues. and upon the evidence aiready” 








HUMOR OF THE LAW. 





At the dedication of the new Elk clubhouse 
at Canon City, Justice Bailey, of the supreme 
court, was talking about the recall. He said 


‘some people felt about it the way that old Jeff 


White did when he was asked if he favored it. 

“*Cidedly no, sah,” replied Jeff. “I’m ag’in’ 
it from every point of view. It got me sixty 
days las’ time I was up afore Judge Walker 
for drinkin’ too much gin.” 

“Jeff,” said de Judge, ‘have you ever been 
afore me befo’?’ 

“‘No, sah,’ I answered. “De Jedge hes’tated 
a minute, then looked up at me and said: 

“‘Jeff, I recall you very well.’ 

“Dat recall got me sixty days, an’ I'll vote 
ag’in’ it early and often.” 


“Three months,” said the judge. 

“Your Honor,” bawled the lawyer, “can’t you 
mitigate the severity of that sentence? Would 
you send a beautiful actress to jail for three 
months?” 

“Three months is very light for shooting a 
man,” 

“But, judge, you don’t understand. In three 
months the case will have been forgotten and 
then my client will be a frost in vaudeville.”— 
Kansas City Journal. 
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1. Attorney and Client—Agency.—An attor- 

ney cannot under his general authority sur- 

render or compromise away his client’s sub- 

stantial rights.—Turner v. Fleming, Okla., 13 

Pac. 551. 

2. Bankruptey—After-Acquired Property. — 
After-acquired property purchased with inter- 
mingled funds of a corporation, consisting of 


the proceeds of bond sales and sales of manu- 
factured articles, held not subject to the lien 
of a mortgage securing the bonds as against 
the bankrupt’s creditors in bankruptcy.—In re 
Niagara Lead & Battery Co, U. S. D. GC, 202 
Fed. 


n 


3.—Custodia Legis.—Attachment by writ of 
garnishment does not place the possession of 
the property in the court or the one who has 
obtained the writ, and the attachment does not 
create any lien in favor of attaching creditors 
which is recognized by the bankruptcy law; 
and attaching creditors: must assert their rights 
against the debtor in the bankruptcy court.— 
Lehman, Stern & Co. v. E. Martin & Co., La., 
61 So. 212. 

4. Exemption.—Where an insolvent is ad- 
judged a bankrupt on his voluntary petition, 
and a trustee sets aside property as exempt and 
files his report, to which no exception is taken, 
the bankrupt may assign the property in good 
faith, for pre-existing debts, though made with- 
in the 20 days allowed, in which to file excep- 
tions.—E. B. Taylor Co. v. Williams, 78 
E. 386. 

5.——Fiduciary Debt.—Only such debts creat- 
ed by a bankrupt’s fraud as were created while 
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Ga., 77 S&S. 








he was acting as an officer in a fiduciary capa- 
city are excepted from the operation of a dis- 
charge.—American Surety Co. of New York y, 
Spice, Md., 85 Atl. 1031. 


6. Inventory.—While an inventory taken 
by a bankrupt merchant prior to his bankruptey 
may be made the basis of an order requiring 
him to turn over property, it should be used 
with caution on account of its very probable 
unreliability.—Kirsner v. Taliaferro, C. C. A, 
202 Fed. 51. 

7 Practice. 





. The maker of a note, who 
pledges collateral fraudulently obtained by a 
comaker, is not entitled to the collateral on 
paying the note, as against the trustee in bank- 
ruptey of the person who made the fraudulent 
transfer.—In re Zinner, C. C. A., 202 Fed. 197. 
8. -Practice—An order of a District Court, 
referring a petition by a trustee for an order 
for a third person to turn over property as 
part of the bankrupt’s estate to a special maps- 














ter, held not a final determination that the 
claim was colorable, and the court could per- 
mit litigation of the claim in a state court.—In 
re Auerbach, C. C. A., 202 Fed. 192. 

9. Practice.—Appeals under Bankruptcy 
Act, 25a, providing for appeals from rejection 
of claims, are governed by the rules in equity 
appeals, except as to the time for the taking 


of appeals, and citation and bond are not juris- 
dictional requisites to an appeal allowed with- 


in the specified time.—In re Quality Shop Co., 
eC. & 4 202 Fed. 196. 

1@——Preference.—A pleége of cprporate 
stock by an insolvent debtor more than four 
months prior to his bankruptey to secure an 
antecedent debt does not constitute a _perfer- 
ence, although the steck is sold bv the creditor 
within the four-months period.—First Nat. 
Bank v. Lanz, C. C. A., 202 Fed. 117. 

11. Banks and Banking—Acency With Initer- 


est.—Where checks are forwarded by a deposit- 
or to a bank in lieu of previously dishonored 
checks, and to cover an overdraft thereby. and 
they are so indorsed as to confer on the bank 
the legal title, though entered by the bank for 
collection only, there is an agency coupled with 
hold 


an interest, giving the bank the right to 
the checks and their proceeds till its debt is 
paid.—Citizens’ State Bank of Hamilton. Mont. 


v. E. A. Tessman & Company, Minn., 140 N. W. 





178. 

12. Estoppel.—A bank, holding a mortgage 
under which advancements were optional with 
it, was bound by the knowledge of its officers 
that persons who subsequently filed liens were 
verforming work on the mortgaved property.— 
Gray v. McClellan, Mass., 10 N. E. 1093. 

13. Bills and Notes—Timely Presentation.— 
Where the holder of a check is in the same 


place where the bank is located, he must present 


such check before the close of banking hours 
on the day following its receipt.—Turner Vv. 
Kimble, Okla., 130 Pac. 563. 

4.——Usury.—One who purchases a note in 
good faith, and without knowledge that usury 
has been exacted from the maker, takes the 
note free from any defense on account of such 
usury.—Richter v. Burdock, Ill, 100 N. E. 1063. 


15. Brokers—Exclusive Agency.—Where the 
owner gave brokers the “exclusive privilege of 
selling his property within a vear, the owner 
was liable to the brokers for commissions where 
he afterwards sold it though the purchaser 
agreed to surrender his right to purchase if 
the brokers procured a purchaser within such 
vear—Murphy v. Sawyer & Warford, Ky., 153 
Ss. W. 991. 

16.— Termination of Authority.—Unless ex- 
pressly or impliedly authorized to trade defend- 


ant’s store until a farm was finally secured, a 
broker’s authority ended when it was found 
that a farm which he endeavored to secure 
could rot be had.—Hurxthal v. Dalbey Mo., 
153 S. W. 1066. 

17. Carriers of Goods—Limiting Liability.— 
A clause in a contract for the shipment of an 
express package limiting the liability of the 
express company to a fixed amount is valid, 


when made in consideration of a lower rate 
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would have been charged at a higher 


than 
Southern Express Co., 


valuation.—Jones Vv. 
Miss., 61 So. 165. 


18. Carriers of Passengers—tTicket for Pass- 
age—A passenger who pays the usual fare is 
entitled to a valid ticket, and, in the absence 
of evidence of assent on his part prior to or 
at the time of the purchase, is not bound by 
a stipulation rendering the ticket invalid.— 
Norman v. East Carolina Ry. Co., N. Car.. 77 S. 
BE. 345. 


19. Chattel Mortgages—Burden of Proof.— 
Where a mortgagee is in full possession, with 
mortgagor’s consent, and a creditor seeks pos- 
session under a junior attachment on the ground 
that part of the property is not covered by the 
mortgage, the burden is on the attaching cred- 


itor to show such fact.—Bell-Wayland Co. v. 
Miller-Mitscher Co., Okla., 130 Pac. 593. 
20. Description.—The words, “also the 





wool clipped from said ewes,” in a chattel mort- 
gage are sufficient to cover wool afterwards 
clipped from the ewes.—Vorenberg v. Bosser- 
man, N. M., 139 Pac. 438. 

21. Commerce—Diseased Food.—Congress has 
power to enact regulations to prevent the 
transportation of unhealthy or diseased food 
products in interstate commerce.—Common- 
wealth v. Moore, Mass., 109 N. E. 1071. 

22. Contracts—Elements of.—To recover up- 
on a contract to pay for services, there must 
be parties competent to contract, subject--mat- 
ter, consideration and performance, or its 
equivalent.—Hevia v. Wheelock, 140 N. Y. Supp. 
351. 


23. Latent Ambiguity.—In construing a 
contract, a word will not be given a different 
meaning from what it fairly and ordinarily im- 
ports. unless there is something to show that 
the word was used in an _ unusual sense.— 
Thompson v. Craft, Pa., 85 Atl. 1107. 

24. Public Policy.—A note payable to the 
attorneys of the maker’s wife, which had for 
its stipulated object the procurement of a di- 
vorce by the wife, held void as against public 
policy.— Pierce v. Cobb, N. C., 77 S. E. 350. 

25.——-Waiver.—A. party claiming to have 
been defrauded in the execution of a contract 
must assert his defense within a reasonable 
time after a suit is brought against him, or 
after he has discovered the fraud, or he will 
be deemed to have waived his right to rely 
thereon.—Fletcher v. Wireman, Ky., 153 §S. 

9 

26.—Conversion—Equity.—Where a will de- 
vises testator’s homestead to his wife for life 
and directs that the administrator then sell it 
and divide the proceeds between testator’s sons, 
and also directs the division of the residue of 
moneys from a sale of other real estate be- 
tween the sons and directs the administrator to 
sell in accordance with the foregoing, an equit- 
able conversion of all testator’s real estate is 
— re McClarren’s Estate, Pa., 85 Atl. 

27. Corporations—<Action by Stockholders.— 
Where a corporation refuses or is unable to sue 
and an action is brought by stockholders or 
one of them for the benefit of all, it must be 
averred that the corporation is unable to sue, 
for which reason it must be made a defendant. 
—Gilman v. German Lithographic Stone Co., 
Ky., 153 S. W. 996. 

28. Corporate Seal.—While a corporation’s 
deed, to which its corporate seal has not been 
affixed. may be inoperative at law, it will be 
enforced in a court of equity.—Southern Plan- 
tations Co. v. Kennedy Heading Co., Miss., 61 
So. 166. 

29. Foreign.—A court of this state may at 
the instance of domestic creditors appoint re- 
eeivers to take possession of the property of a 
foreign corporation in this state especially 
Where the foreign corporation and aH parties 
in interest have consented to such appoint- 
ment.—Horton v. Thomas McNally Co., 140 N. 
Y. Supp. 357. 

30. Name.—A corporation on receiving its 
charter may select anv name which it pleases 
without regard to whether the name chosen 























represents any person connected with its af- 
fairs or not, unless the name is chosen pur- 
posely to mislead the public as to the identity 
of the corporation with another establishment 
and so produce injury to the latter.—Longen- 
ecker v. Longenecker Bros., 140 N. Y. Supp. 403. 

31. Promoter’s Contract.—A corporation is 
not liable on a promoter’s contract for the sale 
of stock made before the corporation became 
a legal entity, in the absence of subsequent 
ratification—Van Noy v. Central Union Fire 
Ins. Co., Mo., 153 S. W. 1090. 

32. Reorganization.—A new _ corporation, 
organized to take over the assets of an exist- 
ing corporation, is only liable for the latter’s 
debts, where the new corporation is merely a 
continuation of the old corporation, or where it 
has, by reasonable implication, assumed the 
latter’s debts.—Good v. Ferguson & Wheeler 








— Lumber & Handle Co., Ark., 153 S. W. 
33. Criminal Law—Confessions.—An_ extra- 


jud‘cial confession by accused is insufficient to 
warrant a conviction unless there are corrobor- 
ating circumstances which is a question for the 
jury.—State v. Downing, Idaho, 130 Pac. 461. 

34. Corpus Delicti.i—Thbe corpus delicti of a 
crime consists of a criminal act and accused’s 
agency in producing it.—State v. Bowen, Mo., 
153 S. W. 1033. 

35. Defining Offense.—The Legislature in 
creating an offense may define it by a particular 
description of the acts constituting it, or as 
an act which produces or is calculated -to pro- 
duce a certain result.—State v. Lawrence, Okla., 
130 Pac. 508. 

36. Interstate Commerce.—While a_ state 
cannot under its police power directly burder 
interstate commerce, a police regulation, rea- 
sonable in its terms, and not conflicting with 
any valid act of Congress, is not unconstitu- 
tional, though it may incidentally affect inter- 
r nage eae v. Kirkwood, Fla., 61 
0. 185. , 

37. Intoxication.—Mental effects of volun- 
tary intoxication may not excuse a crime; but 
if long-continued use produces a mental condi- 
t‘on of insanity, which exists when an unlaw- 
ful act is committed, it may relieve a person 
so affected from the consequences of an act 
that would be otherwise criminal.—Cochran v. 
State, Fla., 61 So. 187. 

38. Jeopardy.—The terms “jeopardy of life 
and liberty for the same offense,” “jeopardy of 
life or limb,” jeopardy for the same offense,” 
“twice in jeopardy of punishment,” and similar 
provisions, are construed as meaning substan- 
tially the same.—Stout v. State, Okla., 130 Pac. 
§53. 

















39. Customs and Usages—Evidence.—“Usage” 
is a matter of fact and not of opinion, and must 
be shown by witnesses who have observed the 
method of transacting the particular kind of 
business as conducted by themselves or others. 
—Rosenstein v. McCutcheon, 140 N. Y. Supp. 
315. 

40. Damages—Minimizing.—Where one _ in- 
jured ‘s advised by competent physicians that 
the injury can be remedied by an operation, but 
refuses to submit to one, she is not minimizing 
her damages, and cannot recover for the suffer- 
ings which would be avoided by the operation. 
—Donovan v. New Orleans Ry. & Light Co., 
La., 61 So. 216. 

41. Deeds—Delivery.—Acts and words and 
circumstances relevant to the delivery of a deed 
may be shown by parol.—Johnson v. Craig, 
Okla., 130 Pac. 581. . 

42. “More or Less.’”—Where a deed describ- 
ed the land conveyed as a certain number of 
acres “more or less.” such words will not af- 
fect the positive character of the representa- 
tion as to acreage.—Pickens v. Pickens, W. Va., 
77 S. E. 365. 

43. Disturbance of Public Assemblage—Jury. 
—The question whether a congregation of per- 
sons constitutes a religious meeting is a ques- 
tion of fact for the jury.—Cline v. State, Okla., 
130 Pac. 510. 

44. Divorce—Desertion.—There is an “aban- 
donment” where a husband ceases living with 
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his wife and expresses a fixed determination not 
to resume living with her, her consent thereto, 
or conduct justifying his withdrawal, being ab- 
sent, though he continues to provide for her 
support.—Tabor v. Tabor, 140 N. Y. Supp. 313. 


45. Dower.—The courts of a sister state 
granting a wife a divorce for the fault of her 
husband, both being citizens of that state, have 
no power to regulate dower in land located in 
Massachusetts, but have power to proceed in 
personam, though the decree will incidentally 
affect land in another jurisdiction.—White v. 
Warren, Mass., 100 N. E. 1103. 


46. Misrepresentation.—That a husband 
has pulmonary consumption, without a showing 
of its existence prior to the marriage or false 
representations as to his health made to induce 
marriage, did not constitute a cause for sep- 
aration, as for cruel and inhuman treatment.— 
Abramowitz v. Abramowitz, 140 N. Y. Supp. 275. 

47. Deower—Gift Causa Mortis.—A husband 
cannot by gift causa mortis deprive his wife of 
her dower rights in his personalty, where the 
gift was made merely to effectuate his testa- 
mentary intention to pass the property free 
from any claims of the wife-—Crawfordsville 
Trust Co. v. Ramsey, Ind, 100 N. E. 1049. 

48. Electricity—Res Ipsa Loquitur.—In an ac- 
tion for death of a boy burned bv a broken 
live wire, where there was no evidence as to 
the cause of the break nor how long the broken 
wire lay upon the ground, no recovery for 
plaintiff can be had.—Kahn v. Kittanning Elec- 
tric Light Co., Pa., 85 Atl. 1117. 

49. Eminent Domain—Additional Servitude 
—In the absence of special statutory authority, 
property already devoted to one public purnose 
cannot be condemned for another, nor can prop- 
erty so applied in the hands of one corporation 
be taken for the same use by another.—Kana- 
soa Cent. Ry. Co. v. Broun, W. Va., 77 S. E. 








50. Evidence—Admissions.—The admissions 
of an agent or employee, made while acting 
within the scope of his authority. mav be given 
in evidence against his employer, when a. vart 
of the res gestae.—Canham v. Rhode Island 
Co., R. I., 85 Atl. 1050. 

51. Admissions.—The mere expression by 
defendant, after being threatened by plaintiff, 
a broker, with suit, of an apprehension *that he 
might have to pay him a commission, cannot be 
construed as an admission of a fact in regard 
—— contract.—Cies v. Gale, Mo., 153 S W. 

52. Expert Testimony.—Opinion evidence 
is admissible regarding the divisibility vel non 
of the property involved in a partition suit.— 
Suthon v. Laws, La., 61 So. 204. 

53. Pleading.—Where a complaint was un- 
verified, and not signed by plaintiff, it was not, 
after being superseded by an amended com- 
plaint, admissible against him, except as to the 
mere fact of its existence.—Salo v. Duluth & I. 
R. R. Co., Minn., 140 N. W. 188. 

54. Photograph.—A photograph taken of 
ear after the passenger’s injury from a colli- 
sion held admissible to show the force of the 
impact as bearing upon whether plaintiff was 
actually injured upon the car.—Tavlor v. Spo- 
kane, P. & S. Ry. Co., Wash., 130 Pac. 506. 

55.——Suicide. — While the presumption 
against suicide is as strong as the universal in- 
stinct for life, it may be overcome by proof.— 
Newland v. Modern Woodmen of America, Mo., 
153 S. W. 1097. 

56. Execution—Scire Facias.—An execution 
issued more than five years after entry of judg- 
ment, and levied on land acquired after such 
entry, was subject to the lien, not of the judg- 
ment, but of the levy, and, where no objection 
is raised that a scire facias was not issued, the 
defendant cannot object in a collateral proceed- 
ing to the validity of the sale-—Bryan v. Jones 
& Laughlin Steel Co., Pa., 85 Atl. 1089. 

57. False Imprisonment—Agency.—A railroad 
company is not liable for an_ unlawful arrest of 
a passenger by a police officer, appointed by 
and subject to municipal authorities, though de- 
tailed to preserve order at the company’s depot, 
and whose salary was paid by the company.— 




















ae v. Central of Georgia Ry. Co., Ga, 17g 
. ia 


58. Fixfures—Removal.—aA conditional sale 
of machinery placed in a plant, covered by a 
prior mortgage, will be enforced as against the 
mortgagee, where such machinery may be re. 
moved without substantial injury to the free- 
hold, or without substantial injury to the ge. 
curity the mortgagee had at the time of its 
addition to the plant.—Fred W. Wolf Co. y, 
Hermann Savings Bank, Mo., 153 S. W. 1094, 


59. Removal.—In the absence of an agree- 
ment in a lease to the contrary, a tenant owing 
rent in arrear may remove trade fixtures, sub- 
ject to the landlord’s right to distrain.—In re 
Delaware Candy Co., Del. 85 Atl. 1069. 


60. Fraud—Privity.—Privity of contract is not 
essential to entitle a plaintiff to recover in an 
action of deceit for false representations. 
National Bank of Savannah v. Kershaw Oil Mill 
Cc. C. A., 202 Fed. 90. i 

61. Reliance on Representations.—In an 
action for deceit for fraudulent representations 
in the sale of a moving pictrre theater, wheth- 
er the buyers relied on the representations is 
for the jury, since it cannot be said as a mat- 
ter of law that the fullest opportunity to ex- 
amine the theater would demonstrate the truth 
or falsity of statements as to its profits.—Noyes 
v. Meharry, Mass., 100 N. E. 1090. 

62. Fraudulent Conveyances—Bulk Sales — 
The presumption of invalidity of a transfer of 
merchandise in bulk may be taken advantage of 
by a creditor of the transferrer, though his debt 
existed before the transferrer acquired the 
stock. and though none of the consideration for 
the debt went into the stock.—Galbraith y, 
Oklahoma State Bank, Okla., 130 Pac. 541. 

63. Frauds, Statute of—Disputed Boundaries, 
—Disputed boundaries may be settled by ex- 
press parol agreement accompanied by posses- 
sion according thereto.—George v. Collins, W. 
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64. Indefiniteness.—A contract for the sale 
of real property within the fourth subdivision 


of the statute of frauds, if of such indefinite- 
ness that it cannot be specifically enforced, is 
not ground for an action for damages.—Milli- 
kan v. Hunter, Ind., 100 N. E. 1041. 

65. Oral Promise.—An absolute oral prom- 
ise to repay money advanced to a third person 
solely upon such promise is not void under the 
statute of frauds.—Dux v. Spielberg, 140 N. Y. 
Supp. 410. 

66. Habeas Corpus—Extradition.—When it fs 
made substantially to appear in habeas corpus 
on what showing the governor acted in extra- 
dition proceedings, it is a question of law 
whether accused has been substantially charg- 
ed with a crime against the demanding state— 
Ex parte Willard, Neb., 140 N. W. 170. 

67. Husband and Wife—Estoppvel.—wWhere a 
wife, to enable her husband to borrow money, 
gave him an absolute deed to be used as a 
mortgage, renewal loans made upon the faith 
of the security of the,deed after the death of 
the wife are liens chargeable upon the land.— 
Strong v. Gambier, 140 N. Y. Supp. 410. 

68. Lease.—Where a lease was signed by 
a wife but not by her husband, he was not liable 
for rent thereunder.—Ivy Courts Realty Co. v. 
Lockwood, 140 N. Y. Supp. 374. 

69. Infants—Reformatory.—A sentence of 4 
minor to an industrial farm is not one imposine 
punishment under the purely penal statutes, the 
purpose being not punishment alone, but re- 
straint and correction under circumstances tend- 
ing to the mental and moral uplift of the child. 
—Taylor v. Means, Ga., 77 S. EB. 373. 

70. Injunetion—Contempt.—An_ unintentional 
violation of an injunction, not causing any dam- 
age to the party obtaining the injunction, pre- 
sents no case for punishment for contempt.— 











Strawberry Island Co. v. Cowles, 140 N. Y. 
Supp. 
71. Criminal Offenses.—As a general rule, 





equity will not enjoin prosecutions for crimi- 
nal offenses, and prosecutions for violations of 
municipal ordinances come within the rule— 
Starnes v. City of Atlanta, Ga., 77 S. E. 381. 
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72. 
ance of several actions in ejectment against 
several defendants will not be enjoined to avoid 
a multiplicity of suits.—Prospect Park & C. I. 
R. Co. v. Morey, 140 N. Y. Supp. 380. 


73. Political Question.—Questions purely 
political cannot be heard and determined by 
a court of equity, and hence it has no jurisdic- 
tion to enjoin the holding or canvassing of an 
election, the return, or the publication of the 
result thereof.—Patterson v. People, Colo., 130 
Pac. 


74. Insurance—Estoppel.—Where a fire pol- 
icy is issued without a written application, and 
the insurance agent knows that the covenant 
as to unconditional and sole ownership in in- 
sured is untrue, and the insured has been guil- 
ty of no fraud, the company is estopped from 
setting up the breach of the covenant in a suit 
on the policy.—Clymer Opera Co. v. Flood City 








‘Mut. Fire Ins. Co., Pa., 85 Atl. 1111. 





75. Estoppel.—Where a_ soliciting insur- 
ance agent is authorized to take written ap- 
plications, and is informed as to the facts, and 
yet puts down a false statement, or directs the 
applicant to do so, the insurer is liable, if the 
applicant acts and in good faith.—Mallen vy. 
National Life Ass’n., Mo., 153 S& W. 1065. 

76. Forfeiture.—Where a member of a fra- 
ternal order paid all dues to the secretary of 
the lodge empowered to collect dues, but the 
secretary failed to make remittance of the 
dues, and the lodge in consequence was sus- 
pended, the certificate was not forfeited.—Grand 
Camp Colored Woodmen, Forest of Arkansas, 
v. Ware, Ark., 153 S. W. 1114. 


77. Hazardous Occupation.—That an insur- 
ed, a contractor, whose duties were described 
in the schedule of warranties as “traveling 
and supervising only,” was personally attempt- 
ing to adjust a tank of a heating plant when 
killed by. an explosion did not reduce him to 
the status of a laborer, a more hazardous oc- 
cupation, so as to reduce the company’s lia- 
bility.—Miller v. Missouri State Life Ins. Co., 
Mo., 153 S. W. 1080. 

78.——Proof of Loss.—No recovery could be 
had under a fire insurance policy where the 
insured parties, in their proofs of loss and in 
their testimony. in an action fhereon. falselv 
and fraudulently misstated the anantitv and 
value of the goods destroved.—Pottle vy. Tiver- 
eer & London & Globe Ins. Co., Me., 85 Atl. 

oo 

79. Judgment—Pleading.—The defense of res 
judicata cannot be raised bv demurrer, but 
should be pleaded by way of answer.—Adams 
v. Billingsley, Ark., 153 S. W. 1105. 


80. Landlord and Tenant—FEviction.—A ten- 











ant cannot claim that there was a construc- 


tive eviction while he continues to remain on 
the premises.—Herrmann vy. Chase, 140 N. Y. 
Supp. 371. 

81. Limitation of Actions—Public Rights.— 
The maxim, “nullum tempus occurrit regi,” ex- 
tends to public rights, and apvlies to munici- 
pal corporations as trustees of the rights of the 
public, and protects from invasion the _ prop- 
erty of the municipality held for public use, 
no matter how lax the municipal authorities 
have been in asserting the rights of the nublic. 
— v. Town of Watonga, Okla., 130 Pac. 

82. Lis Pendens—Record Notice.—When a lis 
pendens notice is sufficient in form, and is filed 
in the proper office, the party filine it will be 
protected, although the clerk nerligently in- 
dexed it in the wrong place; nor does the fact 
that the purchaser’s attorney was negligent in 
examining the title. or that he was entirelv 
ignorant of the filing of lis pendens, help such 
* {frat v. Wireman, Ky., 153 S. W. 


88. Marriage—Common Law Marriage.—An 
agreement between a man and woman that ther 
would live torether so long as they desired. but 
either could dissolve the marriage at any time, 
did not constitute a lawful marriage bv acree- 
a eee v. Keifer, Tex. 153 S. W. 
132. 

84——Common Law Marriage.—A common- 
law marriage exists when a man and woman 





. 
Multiplicity of Suits—-The mainten- 





enter into an agreement to become husband 
and wife, and in pursuance of such agreement 
to live together and cohabit as husband and 
wife, and hold each other out to the public as 
sage and wife.—Berger v. Kirby, Tex., 153 
5. W. 1 ; 


85. Master and Servant—Assumption of Risk. 


"—Plaintift, a minor, did not assume the risk 


of dangers in his place of work resulting in 
the condition of adjacent workings not under 
his control, nor subject to his inspection.—Gen- 
naux v. Northwestern Improvement Co., Wash., 
130 Pac. 495. 


86.—Contract of Employment.—A contract 
to procure a corporation to employ plaintiff 
and pay him $12,000 a year, and to give to 
plaintiff 200 shares of the corporation’s stock 
at the end of each year’s service, was not nu- 
dum pactum so far as plaintiff's right to stock 
for years subsequent to the first was concern- 
ed.— Westinghouse v. Carlton, G C. A., 202 Fed. 

87. Respondeat Superior.—Where an owner 
of a garage lets a car for hire and furnishes 
a driver, and the hirer exercises no control ex- 
cept to direct him where to go, the owner is 
responsible for any negligence of the driver.— 
Meyers v. Tri-State Automobile Co., Minn., 140 
N. W. 184. 

88.——Safe Working Place-—-If a telephone 
company acquires a pole already located, and 
puts its linemen to work thereon stretching 
wires, the company is not liable for injuries 
sustained because of the latent defect arising 
from the pole having been placed too short a 
distance in the ground, if the company has ex- 
ercised reasonable care to detect the defect.— 
Southern Bell Telephone & Telegraph Co. v. 
Covington, Ga., 77 S. E. 382. 

89. Vice-Principal—That negligence ° In 
placing a wagon on an elevator rendering it a 
defective way, though in fact that of plaintiff's 
fellow servant, was in law the neeligence of 
the- master, as the dutv cannot be delegated.— 
Sullivan v. Greenhut-Siegel Cooper Co., 140 N. 
Y. Supp. 263. 

99. Money Lent—Burden of Proof.—That a 
person remitted bv check certain moneys to 
another did not create a presumption that the 
remittance was intended as a» loan. or create an 
implied promise to repay the same.—Pyle  v. 
Starbird, Wash., 130 Pac. 477. 

91. Mortgages—Assizgnment.—Where  plain- 
tiff’s assignor bank advanced the money with 
which to take up a note. to secure which a 
mortgage on a homestead had been executed bv 
the borrower and his wife to his surety, re- 
ceiving an assignment of the mortgage, such 
assignment was valid, and vested in plaintiff's 
assignor a right to suhiect the homestead to 
payment of the debt.—Bratcher v. Ohio Coun- 
ty Bank’s Assignee, Ky., 153 S. W. 950. 

92. Blank for Name.—An_ absolute deed, 
executed in blank, intended to onerate as a 
mortgage, does not cease to be a mortgage be- 
eanse the grantee holds it in tryst for others. 
—Strone v. Gambier, 140 N. Y. Supp. 410. 

93. Municipal Corvorations—Gift.—Sale of a 
horse by a municipal corvoration. in considera- 
tion of purchaser’s agreement to keen her, give 
her a good home. avoid overworking her, and 
to put her out of the way and burv her when 
her usefulness was over, held valid. anda not 
subiect to repudiation in the absence of fraud. 
—City of Rockland v. Anderson, Me., 85 Atl. 
1066. 

94. Mortgages—Junior Encumbrance.—A 
mortgagee of a constructive trustee, who takes 
with notice of rlaintiff’s claims as mortgagee 
of the interest of one of the beneficiaries, both 
\-s sueh and in remainder, has orlv a ivnior 
incumbrance.—Allen vy. Stewart, Mass., 100 N. 
E. ‘ 

95. Negligence—Fvidence.—In determining 
whether a “efendant’s conduct was character- 
ized by ordinary care. the customarv way of 
doing such acts mav be shown. but such evi- 
dence is not controlline.—Nashville. C. & St. L. 
Ry. v. Wade, Tenn., 153 S. W. 1120. 

96. Prineirs] and Agent—Confidential Rela- 
tion.—The relation of nrincipal and arent is 
one of trust, and the agent must bestow, on 
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the affairs of his principal, the care which a 
man ordinarily bestows on his own affairs.— 
Cuggy v. Zeller, La., 61 So. 209. 

4. Undisclosed Principal.—One contract- 
ing with the agent of an undisclosed principal 
may sue the agent and also the principal until 
he obtains satisfaction from one of them.— 
Dages v. Melrose Iron Co., 140 N. Y. Supp. 392. 

98. Physicians and Surgeons—Implied Prom- 
ise.—A promise of another, to pay for services 
of a physician to an adult daughter cannot be 
implied from the fact of the daughter living 
in ner family, and she calling the physician or 
acquiescing therein, and being present when 
he called.—Crowell v. Donoho, Mo., 153 Ww. 
1082. 

99. Public Lands—Husband and Wife.—Where 
a female homestead claimant, immediately af- 
ter entry, married her adjoining claimant, and 
resided with him on his claim until the date of 
the final proof, her proof of residence was 
false, and her claim subject to forfeiture.— 
Anderson v. United States, C C. A., 202 Fed. 
200. 





100. Quieting Title—Venue.—An action to 
quiet title to real estate must be brought in 
the county in which the real estate is situated. 
—Rakow v. Tate, Neb., 140 N. W. 162. 

101. Reformation of Instruments—Mutual 
Mistake.—Where there is a mutual mistake in 
the boundaries in a deed and in the recital as 
to the acres conveyed for a deficiency in which 
the grantee may be entitled to an abatement of 
the price, the deed may be reformed.—Pickens 
v. Pickens, W. Va., 77 S. E. 365. 

102. Removal of Causes—Amending Petition. 
—Where plaintiff amends his petition, increas- 
ing the damages so as to create a removable 
eause and, if defendant by due application 
avails himself of the right to remove, it can- 
not be denied.—Ft. Smith & W. R. Co v. Blev- 
ins, Okla., 130 Pac. 525. 

103. Sales—Conditional.—Where it was agreed 
that paper should be delivered to the buyer, 
payments to be made monthly as it was used, 
the title remaining in the seller, the sale was 
a conditional one.—Bay State Paper Co. v. Dug- 
gan, Mass, 100 N. E. 1083. 

104. Failure of Consideration.—In a _ suit 
for the purchase price, the defense of failure 
of consideration goes only to the extent of the 
purchase price, and proof should be confined 
to showing that the article did not measure up 
to the terms of the warranty, express or im- 
plied, and may sustain onlv a partial failure of 
consideration which would only defeat plain- 








tiff’s recovery pro tanto.—Acme Harvesting 
Mach. Co. v. Gasperson, Mo., 153 S. W. 1069. 
105. Order.—An “order” is merely an offer 


or request that goods be sent to a would-be 
purchaser, while a “contract” results when an 
offer to sell or buy by one party is accepted by 
the other—American Seeding Machine Co. v. 
Commonwealth, Ky., 153 S. W. 972. 

106. Puffing.—It is not the policy of the 
law to extend for the benefit of sellers the lim- 
its of immunity for false statements under the 
guise of trade talk.—Noyes v. Meharry, Mass., 
100 N. E. 1090. 

107.——Rescission.—Rescission. must be re- 
sorted to within a reasonable time after the 
facts justifying it are known, or might be 
known, and is not favored when not resorted 
to until a suit for the purchase price after a 








lapse of time.—Higson v. Hughes, Wash., 130 
Pac. 478. 
108. Sample.—A sale by sample contem- 





plates that the goods are in esse and that the 
hulk is equal to the sample taken therefrom.— 
Lowenberg Co. v. Block, 140 N. Y. Supp. 375. 

109. Specific Performance—Estoppel.—Where 
vendor received without objection payments on 
the price after the time the contract was for- 
feited according to its terms. he waives the 
forfeiture, and thereafter specific performances 
should be decreed where vendee promptly ten- 
ders the full censideration.—Berrv v. Second 
Baptist Church of Stillwater, Okla. 130 Pac. 
585. 


110. Estoppel.—Under a contract of sale 
of land, where the purchaser refused to accept 
the land on account of defects in the title, but 
three years later decided to accept the land as 





' 





tendered, the vendor, 
on the contract, 
ground of 


who had been insisting 
cannot then withdraw on the 
laches.—Fletchner y. Wireman, Ky., 


153 S. W. 982. 
111. Subrogation—Lien Creditor.—Where a4 
creditor in attachment finds a mortgagee in 


possession and pays the amount due of the debt, 
the attaching creditor is subrogated to _ the 
rights of such mortgagee.—Bell-Wayland (Co, 
v. Miller-Mitscher Co, Okla., 130 Pac. 593. 

112. Telegraphs and Telephones—Neglizgence, 
—A petition in a suit against a telephone com- 
pany for failure to answer call of plaintiff seek- 
ing a physician, which alleged that on account 
of such failure, and for want of medical assis- 
tance, plaintiffs health was permanently im- 
paired, and that this injury could have been 
prevented by the assistance of a physician, and 
that she endured physical pain and mental an- 
guish, states no cause of action.—Southern Bell 
Telephone & Telegraph Co. v. Reynolds, Ga., 
77 S&S. EB. 388. 

113. Theaters and Shows—Care to Patrons. 
—Where defendants maintained a professional 
baseball park for profit, they were not insur- 
ers, but were bound, in the exercise of ordinary 
care, to furnish patrons desiring protection 
with seats protected by screening against wild- 
ly thrown or foul balls.—Crane v. Kansas City 
Baseball & Exhibition Co., Mo., 153 S. W. 1076. 

114. Torts—Malice.—The word “malicious,” 
as characterizing the action of a defendant in 
interfering with the business or contract rights 
of a plaintiff, does not import personal ill will, 
but merely a wrongful purpose to injure, or to 
gain some advantage at plaintiff’s expense.— 
Lewis v. Bloede, C. C. A., 202 Fed. 7 

115. Trover and Conversion—Demand and 
Refusal.— Where plaintiff relies upon demand 
and refusal as independent evidence of con- 
version, it must appear that at the time of 
demand and refusal defendant had control of 
the article and could have complied.—De Young 
v. Frank A. Andrews Co., Mass., 100 N. E. 1080. 

116. Severance.—Soil wrongfully removed 
from land becomes on severance personalty, for 
the conversion of which an action lies.—Ander- 
son v. Todesca, Mass., 100 N. E. 1068. 

117. Trusts—Indefiniteness.—A provis‘on of 
a testamentary trust authorizing the trustees 
to dispose of the residue of an estate in “their 
absolute discretion and according to their own 
judgment” was too indefinite to be effectuated, 
so that a resulting trust arose for the benefit of 
the next of kin.—Davison vy. Wyman, Mass., 100 
N. E. 1105. 

118. Vendor and Purchaser—Description.— 
The description in an option contract, “my half 
interest in the property corner of Second and 
Cherry streets, Macon, Ga.,” is not so vague as 
to be incapable of being applied bv extrinsic 
evidence to the property in which the signer of 
the agreement had a half interest.—Pearson v. 
Horne, Ga., 77 S. E. 387. 

119. Estoppel.—A purchaser who, without 
excuse, fails to make payments of installments 
as they fall due, cannot, by a belated tender, 
put the seller in default, and thus establish a 
right to recover sums paid under the sale con- 
tract.—Hoyt v. Bentel, Cal., 130 Pac. 432. 

120. Trustee.—The vendor by title bond 
holds the legal title only as trustee for the 
purchaser, who has the beneficial interest, and, 
in the absence of some special stipulation or 
exceptional circumstance, is liabe for the taxes. 
—Carpenter v. Douglass, Miss., 61 So. 161. 

121. Waters and Water Courses—Pollution.— 
Where mine water is diverted from its natural 
course by one operating a coal mine on his own 
land, and is discharged into a stream of pure 
water, which, by reason of its higher elevation, 
does not form the natural drainage of the mine, 
the landowmer is liable in damages.—McCuns 
wo & Baltimore Coal Co., Pa., 85 Atl. 

122. Servient HBstate.—Where two estates 
join, the lower one is subiect to the natural 
flow of water from the higher, and the lower 
proprietor, even though the tand be improved 
eitv property, may not obstruct the natural 
flow. so that water will he cast back upon the 
upper proprietor’s land.—Johnson v. Marcum, 
Ky., 153 S. W. 959. 
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are good as new except the binding ts slightly soiled. 


° Year Reg. Our 
| Published Price Price 
| Murfee—Foreign Corpora- 

SR ett SRR ae 1893 $ 4.00 $ 1.25 

| Parker, “gs lens Man- 
} ual Sup. AP: 1908-09 6.50 3.75 

Parsons—-Heart of R. R. 

Problem _....... PROSE 1.50 15 
Remington — On Bank- 

PREY, BF Wiscccscncsen 18.00 13.50 
togers—On Domestic Re- 

lations ; 1899 6.00 4.25 
Rogers—E meat Sestinane 1891 5.00 2.50 
Scanlan—Rules of Order, 

EE See 1907 50 25 
Saleiller’s—Individualiza- 

tion of Punishment.......... 1911 4.50 3.75 
Tiedeman—State and Fed- 

eral Control, 2 Vols......... 1900 13.00 8.50 
Thomas—Constructive . 

I, cesta cihsercpeetcctoseons 1904 3.00 1.75 
Thomas—Non-mailable 

Matter SR AT 1903 3.75 1.25 
F cetininniih Law of P 

Electricity ....... ' loons 5.00 1.75 
Wiel's—Water tights... 1911 15.00 12.50 
Williams—Constitution snd 

Enabling Act, Okla..........- 1912 4.50 3.50 
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EQUITY 


In Procedure, Codes and Practice Acts 





THE PRESCRIPTIVE CONSTITUTION 


By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


EQUITY treated on its broadest maxims, a group of three defined as the TRIL- 
OGY OF EQUITY. Following this method the entire law is articulated. On 
this principle must follow the restatement of the law prophesied and awaited 
twenty centuries. In this restatement KQUITY is pre-eminent; it merges in- 
to all branches and ceases to exist as an individual branch. 

The Prescriptive Constitution is the higher law—the root, trunk and heart- 


wood of all written laws, Its principles enumerated and the law articulated 
therefrom. 








* *¢ * “Tf have carefully examined Equity itn Procedure—the ‘Prescriptive Consti- 
tution.’ Four or five pages a day is as much ns one could possibly hope to appreciate at 
the time. It is one of the most scientific, cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure, The selentific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Except that few students are sufficiently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure reflect the very genius of the Government and is the only protection to 
civil liberty and property rights except armed conflict. The author has been of great 
service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 

When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibility of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been clas<ified in orderly arrangement whereby they 
may, with proper effort, be observed and appreciated as the living principics that have 
made possible the dispensing of justice by ciyil'zed Governments. * 

From a viewpoint of pleading and procedure, the work Its of the highest value. It fs 
really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 

“Norfolk, Va." THOS. W. SHELTON.” 


Hughes on Equity in Procedure (1 Vol.)................$6.00 


Hughes on Grounds and Rudiments of Law (4 Vols.)....15.00 
DELIVERED FREE 
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Why You Should Buy 


Elliott on Contracts 


IT COVERS NOT ONLY THE SUBSTANTIVE LAW, BUT ALSO RIGHTS 
AND REMEDIES. 





HAS TWICE AS MANY PAGES OF TEXT AND SIX TIMES AS MANY 
CITATIONS AS ANY OTHER WORK. 





EVERY CITATION HAS BEEN TWICE VERIFIED NOT ONLY AS TO 
TITLE, PAGE AND VOLUME, BUT AS TO THE ACTUAL LANGUAGE 
OF THE DECISION 





WHERE ANY POINT OF LAW IS IN DOUBT OR WHERE ANY NEW OR 
UNUSUAL FEATURES ARE INVOLVED, EVERY CASE IN ANY 
AMERICAN JURISDICTION IS CITED. 





IN ADDITION TO GENERAL PRINCIPLES, FIFTEEN SPECIAL SUB- 
JECTS ARE TREATED WITH SUCH MINUTENESS OF DETAIL AS 
TO BE EQUAL TO ANY THOUSAND-PAGE TEXTBOOK ON EACH 
SUBJECT. 





VOLUME 6 CONTAINS THE MOST COMPLETE COLLECTION OF CON- 
TRACT FORMS EVER PUBLISHED. 





PARALLEL REFERENCES ARE GIVEN TO ALL SYSTEMS OF REPORTS. 





HAS THE ADVANTAGE OF HAVING ALL THIS MATERIAL UNDER 
ONE ARRANGEMENT AND ONE INDEX, THUS SAVING DUPLICA- 
TION, SAVING TIME. 





WILL NEVER GROW OLD. SUPPLEMENTAL VOLUMES WILL KEEP 
THE WORK DOWN TO DATE. 


The Best Law Book Investment 


Six Big Books—More Than 7,000 Pages—Over 200,000 Citations 
Advance Price $39.00 Delivered. 


THE BOBBS-MERRILL COMPANY, Indianapolis, U.S. A. 


























